98-0085-G L 11/04/1998 PUBLI C LAW 86- 272/ NEXUS

General Information Letter: Storage of inventory in Illinois is not
protected by Public Law 86-272. Novenber 4, 1998

Dear :

This is in response to your |etter dated Cctober 8, 1998, in which you request a
letter ruling. The nature of your letter and the information you have provided
require that we respond with a General Information Letter (G L) which is designed
to provide general information, is not a statement of Departnment policy and is
not binding upon the Departnent. See 86 IlIl. Adm Code 1200.120(b) and (c)
(encl osed) .

In your letter you have stated the foll ow ng:

The above naned taxpayer is a Delaware corporation that operates in xss

SSSS, XXX XXXXXX and XxXxXxxxxxxxx. Until now, it has never had any contact
with Illinois. However, it anticipates using a public warehouse in Illinois
to store goods on a regular basis. This is the only contact the corporation
will have with Illinois.

W would like to know whether this alone creates nexus in Illinois,

requiring the corporation to file and pay inconme tax. A 1994 letter ruling
(copy attached) takes the position that the storage of goods in a public
warehouse is sufficient to establish nexus. Unfortunately, other than
stating the Departnment’s general position, the ruling goes on to say that
since the determnation of nexus is extrenely fact-dependent it can only be
decided in the context of an audit.

W would like to know the Departnment’s position so we can advise the
t axpayer appropriately. Accordingly, | would appreciate it if you could tell
me whether it is the position of the Departnent that the nere storage of
goods in a public warehouse, w thout any other activity in the state, is
sufficient to establish nexus. If you require additional facts to reach a
determ nation, | would be happy to supply you with any information you
require.

RULI NG

In your letter, you are asking whether your conpany has the requisite connection
(nexus) with the State of Illinois, to be subject to Illinois incone taxation.
The determnation of nexus is extrenely fact-dependent. As a result, the
Departnent declines to issue private letter rulings on the issue of whether a

particul ar taxpayer has nexus with the State of Illinois. Such a determnation
may only be made in the context of an audit where the Departnent’s auditor would
have access to all relevant facts and circunstances. Although you do not

specifically say so, our reply presunes that the taxpayer is engaged in the sale
of tangi bl e personal property.

The Due Process and Conmerce C auses of the Federal Constitution limt the power
of States to subject foreign corporations to tax. The Due Process C ause requires
that there exist sone mninum connection between a state and the person,
property, or transaction it seeks to tax (Quill Corp. v. North Dakota, 504 U.S.




298, 112 S. Ct. 1904 (1992). Simlarly, the Commerce C ause requires that the tax
be applied to an activity with a substantial nexus with the taxing state (1d.).

Under Section 201 of the Illinois Inconme Tax Act (II1TA), a tax neasured by net
incone is inposed on a corporation for the privilege of earning or receiving
income in this State. However, out-of-state (“foreign”) corporations whose only
activity within Illinois consists of the mere solicitation of orders for itens of
tangi bl e personal property, which orders are accepted or rejected outside of
Illinois, and if accepted are filled from inventories nmaintained outside of
Il1linois by shipnent or delivery from those inventories to the customer within
Illinois, are not subject to Illinois incone tax because of the application of
Public Law 86-272.

The Illinois Departnent of Revenue construes this protection very narrowWy. If a
corporation’s activities are not protected by Public Law 86-272, this “nere
solicitation” standard does not apply, and the corporation’s activities will nake
it liable for income and the additional replacenent income tax for the entire
year. In situations not governed by Public Law 86-272, I1llinois takes the
position that a foreign corporation is subject to incone taxation if any of its
busi ness or nonbusiness income is apportionable or allocable, in whole or in
part, to Illinois under the provisions of Section 301 through 304 of the I|ITA
For your information, the business income would be apportioned to IIlinois under
section 304 of the IITA pursuant to a three factor fornula based upon the
corporation’s Illinois property, payroll, and sales (with the sales factor
doubl e-wei ghted) versus the total property, payroll and sal es everywhere.

In a scenario such as you have described, it does not appear that the taxpayer’s

activities in Illinois are limted to the nere solicitation of orders to be
accepted or rejected outside Illinois and which are to be filled frominventories
mai nt ai ned outside Illinois by shipnent or delivery fromthose inventories. Thus,

Public Law 86-272 woul d not apply.

A taxpayer’s physical presence in Illinois generally provides the requisite
constitutional nexus to support the State’s tax (Brown's Furniture, Inc. V.
Wagner, 171 IIl1.2d 410, 665 N E.2d 795 (Ill. 1996). Such a presence exists, for

exanpl e, where the taxpayer owns property located within the State (See 1d.). If
a taxpayer such as the one you have described intends to store goods in a public

warehouse in Illinois on a regular basis, it will own in Illinois not only the
property stored therein, but also a |easehold interest in real property | ocated
in this state. Accordingly, the taxpayer wll have a physical presence in
Il1linois subjecting it to Illinois inconme tax.

Section 502(a) of the Illinois Income Tax Act (35 ILCS 5/502(a)) requires every
person liable for Illinois income tax to file a return in this state. In

addition, that section requires a corporation qualified to do business in this
state and required to nmake a federal income tax return to file a return in
Il1linois regardl ess of whether the corporation is liable for any inconme tax. As
to whether a corporation nust qualify to do business in Illinois, please contact:

Ofice of the Illinois Secretary of State
Depart nent of Business Services

Howl ett Buil di ng, Room 328

Springfield, IL 62756



As stated above, this is a G L which does not constitute a statenent of policy

that applies, interprets, or prescribes the tax laws, and it is not binding on
t he Depart nment.

Si ncerely,

Brian L. Stocker
Staff Attorney (Inconme Tax)

Enc.
98gc0909



